
The SQuth-West utilities decisiQn did not implicate the filed

rate doctrine because SQuth-West did not seek damages based on

speculatiQn abQut what other rate might have been in effect had the

LPSC been presented with the facts of that case. By contrast, the

present case involves the filed rate dQctrine because plaintiffs

seek damages predicated precisely Qn such speculation. 5 If this

CQurt permits plaintiffs tQ proceed with their damage claim, it

would be creating an exception to the filed rate doctrine and

allowing district courts to engage in ratemaking. Such a radical

change in well-settled law shQuld not be permitted.

II. AllOYing Plaintiff. to prog••O .itb Ib.ir Qlai.. 'oul0
UnOemin' lb. Illportept rrinqipll of uniforaUy of lat_Uing.

One of the primary reasons that certain industries, .uch as

utilities and commQn carriers, are regulated is to prevent

discriminatiQn Qr favQritism by ensuring the uniformity of rates.

The framers Qf the Louisiana CQnstitution recognized the need for

unifQrmity when they (1) placed ratemaking authority in one

cQnstitutiQnally created .bQdy, the Louisiana Public Service

CommissiQn;6 (2) directed that review of Commission orders

initially take place in Qnly one district court, the Nineteenth

Judicial District Court; and (3) directed that only one appellate

court, this Court, review the district court decisions relating to

ratemaking. La. Const. art. IV, 121. The Louisiana legi.lature

reinforced those principles when it directed that if new evidence

was intrQduced in the appeal of a Commission order, the case was to

be remanded to the Commission for further consideration. La. R.B.

45:1194.

Likewise, both Louisiana and federal courts have recognized

the need for unifQrmity in ratemaking. Indeed, the United States

Supreme Court has articulated this principle a. a reason for the

5 TQ the extent that the plaintiffs are alleging that
defendants' actions violate an order or regUlation of the LPSC, or
rates on file with the LPSC, those claims do not implicate the
filed rate dQctrine. The LPSC would have jurisdiction to consider
such matters under La. R.S. 45:1196-1197.

6 Article IV, sectiQn 21 Qf the Louisiana constitution
recognizes the authority of political subdivisions of the state tQ
regUlate utilities within their jurisdictions if the voter. in the
sUbdivisiQn so elect.
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filed rate doctrine. ~, ~, Arkansas Louisiana Gas Co. y,

BIll, 453 U,S, at 579, 101 s,ct. at 2931 ("It would undermine the

congressional scheme of uniform rate regulation to allow a state

court to award as damages a rate never flIed with the Commission

and thus never found to be reasonable within the meaning of the

(Natural Gas) Act, .. ) • The need for uniformity also has been

recognized as one of the underpinnings of the priaary jurisdiction

doctrine:

"If, without previous action by the commission, power
might be exerted by courts and juries generally to
determine the reasonableness of an established rate, it
would follow that, unless all courts reached an identical
conclusion, a uniform standard of rates in the future
would be impossible, as the standard would fluctuate and
vary dependent upon the divergent conclusions reached as
to reasonableness by the various courts called upon to
consider the subject as an original question."

South-West utils" Inc. y, south Central Bell Tel, Co" 339 So.2d

at 428 (quoting Texas' Pacific By, Co, y. Abilene cotton oil co"

204 U,S. 426, 440-41, 27 S.ct. 350, 355 (1907»,

As mentioned above, because the damages sought are predicated

on the assumption that some different rate would have been in

effect but for the alleged illegal conduct, the court must engage

in ratemaking to award plaintiffs' the rellef sought, The district

court has neither the authority nor the expertise to engage in such

an exercise. Moreover, if, as the Third Circuit'. opinion

suggests, any court can engage in ratemaking if the petition

contains a cause of action other than a direct attack on a rate

order, the uniformity of ratemaking would be destroyed. Any party

unhappy with a filed rate could simply challenge it by cleverly

pleading and raising an antitrust claim, a breach of contract

action or some other cause of action. Under such circumstances,

the "reasonableness" of rates " would fluctuate and vary dependent

upon the divergent conclusions reached as to reasonableness by the

various courts called upon to consider the subject as an original

question." 339 So,2d at 428,

CONCLUSION

The lower court's decision should not be allowed to stand.

Plaintiffs should not be permitted, through artful pleading, to

8



seek damages based on the assumption that another, more reasonable

set of rates might have been adopted under different circumstances.

Such a result would destroy the filed rate doctrine, undermine the

uniformity of rates and erode the ratemaking authority of the

Louisiana Public Service cOllllis.ion. For th... reasons, South

Central Bell respectfully requests that the applications for writ

·of certiorari or review filed by defendant-appellants be granted

and that the decision of the Court of Appeal, Third circuit,

rendered in this matter be reversed.

RespectfUlly submitted,

CIBTlrlCAJI or 'IRyICI

I, the undersigned, hereby certify that I have on this Ij?~

day of 1+,&: I 1992 served a copy of the foregoing

pleading on counsel for all parties to this proceedinq by sending

same by United states mail, postage prepaid and correctly

addressed.
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No. 92-0-.0988· and NO •..92...C...100l

THE DAILY ADVERTISER, RICHARD D'AQUIN,
MR. COOK LICENSING CORPORATION D/B/A MR. COOK

RESTAURANTS, COMPAGNIE VERIIILION INCORPORATED,
COMPAGNIE CL-BM, LTD., and C. EARL BAGOOD, JR.,

Individually, and on bahalf of all others siailarly situated

(Plaintiffs-Appellee.)

VERSUS

TRANS LA (A DIVISION OF ATHOS ENERGY CORPORATION D/B/A
ENERGAS COMPANY), LOUISIANA INTRASTATE GAS CORPORATION,
LIG CHEMICAL COMPANY, TUSCALOOSA PIPELINE COMPANY, and

TRANS-LOUISIANA INDUSTRIAL GAS COMPANY, INC.

(Defendants-Appellants)

ON WRIT OF CERTIORARI OR REVIEW FROM THE
COURT OF APPEAL, THIRD CIRCUIT, PARISH OF LAFAYETTE,

HONORABLE NED E. DOUCET, JR., HENRY L. YELVERTON
AND JEANBTTB THERIOT KNOLL, JUDGES

OUIIDL PlCOa C1JIIU BRIll or
BILLlOQD 'I'LICOIIIIQIIlca,.IOU« IlIC. O/b/a

lOUD CIll'1'BAL "LL "Llnon COJIPMJ

MAY IT PLEAI. 'I'D COURTI

BellSouth Teleco.-unications, Inc. d/b/a South Central Bell

Telephone Company ("South Central Bell"), is ellCJaged in, aaollCJ

other things, the bu.iness of providing telephone .ervice

throughout much of Loui.iana. It is ~egulated in the.e ac~ivitie.

by the Louisiana Public Service co..is.ion ("LPSC" or

"Co.-ission"). As a regulated utility, South Central Bell has a

8trong interest in legal iS8ues that affect the rat••aking process

and regulatory law in Louisiana. South Central Bell, as Uicus

curiae, submits this brief in support of derendante-appellante

Trane La (a divieion of At.os Energy corporation), Trans Louisiana

Industrial Gas Coapany, Inc., Louieiana Intrastate Gas corporation,

LIG Chemical Company and Tuscaloosa Pipeline company (collectively

"defendants") • The decision of the Court of Appeal, '1'hir~.Circuit
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should be reversed, and this ca.e di••i ••ed for lack of .ubjeqt

matter jurisdiction.

JUJlODQC;ZIOJI

In its opinion dated February 4, 1992, the Loui.iana Court of

Appeal, Third circuit, relying in part upon the deci.ion in Sguth­

West utils •. Inc. y. South Central Bell Tel. Cg." 339 So.2d 425

(La. App. 1st cir. 1976), held that plaintiff'. antitrust clai.s

could be considered by the district court.' The Third circuit'.

decision could seriously undenine .ettled principles of regulatory

law if allowed to stand. South Central Bell take. no po.ition with

respect to the facts underlying Re.pondent.' antitru.t clai•• , but

rather SUbmits this brief for the sole purpose of addres.ing two

points. Fi~st, allowing Respondent. to litigate clai•• involving

rates SUbject to the jurisdiction of the LPSC underaine. both the

commission's jurisdiction and the important regulatory goal of

uniformity and consistency in rate.aking. Second, the South-west

utilities decision is inapposite to the case at bar and, thus, was

erroneously relied upon by the Court of Appeal, Third Circuit in

its February 4, 1992 decision.

I. Allowing RllponOentl to lroo"O litb neir Olai.. 10ulA
DAOeraiDe Tbe I.port-At .riDaiple of DAlfggU., af Rat.ekiDg.

The pri.ary is.ue presented to thlt Court i. the extent of the

LPSC's jurisdiction. Article IV, I 21(B) of the Loui.iana

Constitution grant. the LPSC, in clear and unaabiguou. language,

the authority to regulate "all cOIIDon carrier. and public

utilitie•• " That constitutional provi.ion give. the co_i••ion"

exclusive authority over the rate. and .ervice. of utilities

operating in Loui.iana. Moreover, the Louisiana legi.lature hal

enacted statutes that have elaborated on the c~~.titutional grant

of authority. La. R.S. 45:302 grants the co_i••ion the expre••

I Respondent. alleged nuaerou. clai.. in their .uit and
defendants filed exception. to tho.e clai... The court of appeal,
however, only con.idered the exception. with re.pect to the
antitrust is.ue. au DAlly Advertiler y. Tran.-La, 594 80.2d !S46,
547 n. 2 (La. App. 3d Cir. 1992).
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authority to regulate the rates and services of intrastate natural

gas pipelines and La. R.S. 4511176 grants the LPSC jurisdiction to

investigate the reasonablene.sof.transac~onsbetween a regulated

utility and its affiliates.! Respondents' clai.s relate to the

rates and services offered by an intrastate pipeline company, as

well as transactions between an intrastate pipeline company and its

affiliates. Thus, it is indisputable that the co_ission has

jurisdiction over the clai.s rai.ed in this case. Specifically,

Respondents claims relate to the w.ighted av.rage cost of gas

("WACOG") included as an element of the rate. charged by intrastate

pipelines companies. The co_ission has issue~ general orders

regarding the components of the WACOG in the pest! and has

instituted a~ investigation of the charges at issue in the present

case. Neither Respondents nor the 'regulated applicants have

contested the Commission's authority to do 80.

Instead, Respondents contend that deference to the

Commission's jurisdiction should not be given in the present case

for two reasons: (1) the Commission did not hold formal hearings on

the defendants' WACOG filings and (2) the Commission cannot grant

the antitrust relief that Respondents seek. contrary to the

suggestions in Respondent's brief, the scope of the comaission's

constitutionally granted jurisdiction is not li.ited by whether the

Commission has held foraal hearings o~ a matter or by Whether the

Commission is empowered to hear the antitru.t claim. that

Respondents have pleaded. within the sphere of rat.s and services,

the LPSC's jurisdiction is exclusiv.. aIA,~, Loui,iana Power

, Light Co. y. Loui.iana Pub. Sery. ep.. 'n, 523 So.2~ 850, 856 (La.

1988). Indeed, as will b. discuss.d below, this juri.dictional

authority must be exclusive in order to pres.rv. the principl. of

uniformity which i. an ••••ntial el..ent of rat.making.

! &.u Central Louidana Ilee. Co.« Inc. y. lQuidana Pub.
Sery. CDWa'n, 373 SO.2d 123 (La. 1979).

! IIA LPSC General Order (June 22, 1972).

3



The jurisdiction of the commission is not circlDlscribed by the

grant of jurisdiction to district courts pursuant to La. Const.

art. V, § 16. This Court has already recoqnized that the

constitutional grant of original jurisdiction to district courts

does not include matters over which the Louisiana constitution has

elsewhere vested exclusive jurisdiction to adainistrative bodies

such as the Commission. a.t Moore y. BpI.er, 567 So.2d 75, 79-80

(La. 1990). Further, because the grant of jurisdiction to the

commission is constitutional, it cannot be circuwscribed or li.ited

by statutes. cajun llec. Power Co-Op.. Inc. y. lQUiliana Pub.

Sery. Comg'n, 544 So.2d 362, 363 (La.), cert. denied, 493 U.S. 991

(1989): a§§ A1a2 Central Lgui.iana Ilec. Co•. Inc. y. Loui.iana

Pub. Sery. Coma'n, 373 So.2d 123, 127-~8 (La. 1979). Therefore,

the state antitrust laws, La. R.S. 5i:121, At DII., cannot be

construed to li.it the co..is.ion's constitutionally granted

jurisdiction.

One of the pri.ary reasons that certain industries, such as

utilities and co..on carriers, are requlated is to prevent

discrimination by a utility against certain custowers by ensuring

the uniformity of rates. The fra.ers of the Louisiana constitution

recognized the need for uniforwity when they (1) placad rate.aking

authority in one con.titutionally created body, the Louisiana

Public Service co..i.sion,' (2) directed that review of co..ission

orders initially take place in only one district court, the

Nineteenth Judicial District Court, and (3) directed that only one

appellate court, this Court, review the district court decisions

relating to ratewaking." La. Const. art. IV, I 21. The Louisiana

legislature reinforced those principle. when it directed that, if

new evidence is introduced in the appeal of a co_ission order, the

case shall be re.anded to the co.d..sion for further consideration.

La. R.S. 45:1194.

, Article IV, section 21 of the Louisiana constitution
recognizes the authority of political .ubdivisions of the state to
requlate utilities within their jurisdictions if the voters in the
subdivision so elect.

4
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Likewise, both Louisiana and federal courts have recognized

the need for uniformity in rate.aking. The United states Supre.e

Court has explained: "It would underaine the congressional sche.e

of uniform rate regulation to allow a state court to award as

damages a rate never filed with the co_ission and thus never found

to be reasonable within the .eaning of the [Natural Gas] Act."

Arkan.as Louiliana Ga. Co. y. Ball, 453 U.S. 571, 579, 101 S. ct.

2925, 2931 (1981). The need for uniformity has been recognized as

one of the underpinnings of the pri.ary juri.diction doctrine:

"If, without previous action by the co_i••ion, power
might be exerted by court. and juries generally to
determine the reasonableness of an established rate, it
would follow that, unless all courts reached an identical
conclusion, a uniform standard of rates in the future
would be impossible, as the standard would fluctuate and
vary dependent upon the divergent c~nQ1usions reached as
to reasonableness by the various courts called upon to
consider the subject a. an original que.tion."

south-West Ut1ls .. Inc. y. South Central Bell Tel. Co., 339 So.2d

425,428 (La. App. 1st Cir. 1976) ("South-west Utilities") (quoting

Texas' Pacific By. Co. y. Abilene Cotton oil Co., 204 U.S. 426,

440-41, 27 S. ct. 350, 355 (1907».

Because the damages sought in this ca.e are predicated on the

assumption that so.e different rate would have been in effect but

for the alleged 11legal conduct, the district court must engage in

rate.aking to award Respondents the relief they .eek. The district

court has neither the authority nor the expertise to engage in such

an exercise. Moreover, if, as the Third circuit's opinion

sugge.ts, a court can engage in rate.aking so long as the petition

contains a cause of action other than a direct attack ona rate

order, theuniforaity of rate.aking would be destroyed. Any party

unhappy with a filed rate could siaply challenge it by pleading and

raising an antitrust clai., a breach of contract action or so.e

other cause of action. Under such cirCUJlstances, the

"reasonableness" of rate. "'would fluctuate and vary dependent upon

the divergent conclusions reached as to rea.onablene.s by the

various courts called upon to consider the .ubject .s an original

question.'. south-Welt Utilitie., 339 So.2d at 428.

S



II. tb. IOutb-I••t gtilltl.. Dlal.loa I. lpappllaabJ' to
1••pop4ta\., gi.lat-

Respondents are cu.tomer. of a ga. utility who claia that the

utility'. fil.d rat•• w.r••xc•••iv. and unr.a.onabl. becau•• of

alleg.d antitrust violation.. Th••• clai....ount to nothing aor.

than an att.apt to litigate the r.a.onabl.n.s. of rat•• pr.viou.ly

on file with and accept.d by the LPSC. In •••enc., Respond.nt. are

s.eking a retroactive rat. adju.ta.nt to cOllP.n.at. th_ for

alleg.d excessive rat.s coll.ct.d by the def.ndant. during the

relevant period. As discus.ed abov., the co.-ission hal exclu.iv.

jurisdiction of rates charg.d by intra.tat. natural ga. pip.lin••.

If Respondents are allowed to proc••d with th.ir damag. claia, this

Court would be peraitting. th. diatrict court to .ngag. in

rate.aking. Such a radical chang. in w.ll-~.ttl.d law .hould not

be permitted.

In their bri.f, Respond.nts corr.ctly obs.rv. that the court

in South-West Utiliti" det'l'1Iined that the LPSC did not have

exclusive jurisdiction over the claias raised by the plaintiff in

that case. ~ Original Brief .of Plaintiffs-Respond.nts, at 31.

However, Respondents' reliance on the South-Wilt utilities decision

to support their position d8llOnstrates that they have entirely

missed the point of that decision. In South-We.t utilitie., the

plaintiff did not seek da.age. ba.ed on speculation about what

different rate might hav. be.n in .ff.ct if the LPSC had be.n

presented with the facts of the ca... By contrast, in the present

case, Respondents s.ek da.ag.. pr.dicated pr.ci••lyon .uch

speculation.

ostensibly following the Bgy1;b-...t ut;iliti.. holding, the

court of appeal in the pr.sent ca.e .rroneou.ly concluded that the

case could proceed becau.e Re.pond.nts a.serted·violation. of th.

antitrust laws as the cause of the alleged exces.iv. rat... The

court erred by assuming that th. right of the R.spondent. to

proceed in court turns sol.ly on th. nature of the cau.. of action

that was pleaded. Th••xt.nt of the LPSC'. juri.diction turn. not



on the nature of the cau.e of eotion, but on the nature of the

relief .ought.

The decision in South-Iewt UHllH.. did not involve an

exception to the Commiwwion'w excluwiv. juriwdiction over rate••

Rather, that case involved antitrust clai_ by cOllpetitorw that did

not challenge the reasonableness of rates subject to the

commission's exclusive jurisdiction. Accordingly, the court of

appeal's reliance on the South-West utilities decision was

misplaced.

south-West Utilities involved allegations by a cOllpeHtor that

defendants were engaging in anti-competitive practices, which would

give rise to damages for the lost going concern value of the

business or the lost net future profits. The pre.ent ca.e does not

involve a competitor seeking lost going concern value or profits,

but rather involves ratepayers seeking adjustments to rates

previously filed with and accepted by the LPSC. Rather than

supporting the Third Circuit's holding, the South-wewt utiliti.s

decision expressly recognizes that the LPSC, not the courts, whould

determine the reasonableness of rate. and services of utilities.

In South-West utilitie., the plaintiff, South-We.t Utilities,

Inc. ("South-West"), was "an interconnect company engaged in the

business of providing office comaunications equiPment and service­

to customers in Loui.iana. 339 SO.2d at 426. South-Iewt na..d as

defendants South Central Bell, American Telephone , Telegraph

Company ("AT'T"), and Western Electr~c, a subsidiary of AT~T and a

direct competitor of South-We.t.

defendants

South-W.st alleged that the

engaged in and continued to engage in the practice of
entering into contracts, agr....nt., con.piracies, and/or
combinations in re.traint of trade in the State of
Louisiana and also of monopolization, atteapts to
monopolize and combinations and/or conspiracies to
monopolize trade or coamerce in the state of Louiwiana,
all in violation of the antitruwt laws of the stat. of
Louisiana • • • •

X4. More specifically, South-We.t contended that the defendant.

priced their office co_unicationw equipment below co.t in order to
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insulate them from competition. The.e below cost .ale. allegedly

were subsidized by increased price. of their regulated service.

According to South-West, these practices, along with others,

effectively excluded South-We.t, a competitor, fro. the product

market. J.d. south-West Bought treble daaages in the a.ount of

$7,879,914.00, representing alleged "severe econo.ic injury to its

business" in excess of $2.5 aillion. J.d.

The defendants in South-We.t utilities argued that the

plaintiff was attempting to litigate the level of rate. and the

quality of service. Thus, according to the defendant., the .atter

shOUld have been referred to the Louisiana Public service

commission for consideration. 14. at 426-27. The di.trict court

agreed and ~isJlliss.d the plaintiff's complaint on all grounds,

except the count alleging unfair advertising. 14. at 427.

On appeal, the Court of Appeal, First Circuit reversed the

district court, finding that plaintiff was not attempting to

litigate rates and services. According to the court, the i.sue

presented was "the applicability vel non of the doctrine of primary

jurisdiction." J.d. In its analysis, the court first recogniZed

that one of the principal goal. of the primary jurisdiction

doctrine is to ensure uniformity of regulatory decisions. 14. at

428 (quoting Texas' Pacific By. CO. y. Abilene cotton oil CO., 204

U.S. 426, 440-41, 27 S. ct. 350, 355 (1907». The court In sgutb­

West Utilities also recognized that the setting of rate. is a

matter within the "special adJllinl~trative experti.e" of the

regUlator. JJ9 So.2d at 428. The court .tated, "We readily

concede that rates and .ervices of the various regulated industrie.

in this state are indeed the responsibility of the Louisiana Public

service commission •••• " J.d. at 429.

While recognizing the Coaala.!on's exclusive jurisdiction over

rates, the court of appeal neverthele•• disagreed with the district

court's conclusion that South-We.t'. complaint should be dis.is.ed.

The court of appeal explained,

8



I"

[Wle do not view plaintiff'. effort. a. an attempt to
litigate rate. and .ervic... Th... factor., w. f••l,
sp.ak for th••••lv... R.th.r, pl.intiff i. h.r••••king
to det.rmin. incid.nt. of .gr••••nt. and con.piracy to
monopolize and r ••train trade in .pecific contrav.ntion
of our law.. Th••••att.r. _y in part be evid.nc.d by
particular rat•• , but by no ..an. will rat.. alone be the
.01. crit.ria upon which nch allegation. will .tand
proved.

Id. The court recogniz.d, ,h~.v.r; th.t, if the plaintiff w.re

atte.pting to "litigate rate. and .ervice.,· then the

rea.onableness of those rate. and .ervice. .hould b. determined by

the Louisiana Public s.rvice co.-i••ion:

We can easily appreciate in matter. involving the
determination of fair rate. and ••rvice., in ord.r that
regulated industries .ay r.a.onably pro.pe~ and .xpand
without taking undue advantage of monopoli.tic
situation., that the Public service comai••ion i.
eminently aore. qualified to make .uch d.ci.ion. in
contra.t to the court..... It would ind••d be an
inefficient u.e of the court. and the co..i ••ion not to
have the benefit of the Co..i ••ion'••xperti•• "in .uch
instance.. Furtheraore, the n.ed for uniforaity of rat••
dictates by the v.ry ••••nc. of it. nature a r ••ult that
could not be oth.rwi.e.

Id. Thus, the court in SOUth-It.t utiliti•• properly concluded

that the LPSC, and not the courts, .hould d.t.raine the

reasonableness of partiCUlar rat••• Th. holding in south-It.t

utilities -- that the plaintiff'. antitrust clai•••hould not be

dismissed -- was based on the court'. conclusion that the plaintiff

was not challenging the r.a.onabl.n••• of the rat•• charg.d by the

defendants.

Th. distinction b.tw••n the SQUth~W••t utilities ca.. and the

case at bar is r.adily appar.nt fro. the all.gation. and r.li.f

sought by the r.spectiv. plaintiff•• ' In South-II.t utiliti••, the

plaintiff, a comp.titor, SOU9ht to recov.r da_9•• for" all.g.d/

, Another di.tinction b.tw.en the pre.ent ca.e and South-Welt
utilities is that, in the latter ca.e, the plaintiff. pleaded not
only an injury to th••••lv.l, but al.o injury to coapetition.
Under the Louisiana antitrult lawl, like th.ir fed.ral
counterparts, allegation. and proof of injury to comp.tition, as
distinguished from m.r. injury to plaintiff., 18 an ••••ntial
element of a cau.e of action. 1Ia, ~, Loui.iana Pow.r • Light
Co. y. Unit.d Gal Pip. Lin. Co., 518 90.2d 1050, 1054 (La. App. 4th
Cir.), ¥X1t d.nil4, 523 80.2d 232 (La. 1989). In the pre••nt ca•• ,
althou9h plaintiff. have a•••rt.d that th.y have paid high.r price.
for 908 than th.y .hould hav., th.y fail to .U99••t how coapetition
was injured.

9



economic injury to it. bu.in.... r ••ulting from .nti-comp.titiv.

behavior. such damag•• would not h.v. b••n ••••urad by t.king the

diff.r.nce between a filed r.t. end •. hyPOth.tic.l r.t. th.t

.uppo.edly would have been in pl.c. ab.ent the ill.gal .ct••

R.ther. damage. would h.v. been ••••ur.d by .ither the lo.t going

concern value of the bu.ine.. or the lost ,net future profit. on

sale. that plaintiff could have ••d. but for def.nd.nt'. allegedly

illegal activity. In this case. R.spondent••re not co.p.titors of

the defendants they are cu.tomers. Therefore. as r.tep.yer••

the measure of the damages that Re.pond.nts .eek to r.cover would

be the difference b.tween (1) wh.t they w.r. ch~rged during the

period at i.sue. and (2) what they .hould have been charged had the

defendants not allegedly engag.d in the ~all.ng.d conduct. Under

the.. circumstance.. only the LPSC' h.. jurisdiction ov.r

Respondents' claim••

QOICLVlIOIf

Respondent••hould not be permitted. through .rtful pleading.

to seek damages based on the assUJIption th.t another. more

reasonable set of rates might have been adopted under different

circum.tances. such a re.ult would undermine the uniformity of

rates and erode the ratemaking authority of the Louisiana Public

Service Commi.sion. For the.. r •••on.. South C.ntral Ball

respectfully requ.sts that the d.ci.ion of the court of Appe.l.

Third Circuit be r.v.r.ad. and thi. ca.e di••i •••" for l.ck of

subject matter jurisdiction.

R••pectfully subaltted.;-
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"

CI''Illlc:a.u or IImQl

I, the und.r.ign.d, h.r.by certify that I have on th1a~

day of _ ...~~a:::lor::.=-......... , 1992 :.erved a copy of the foregoing

pleading on coun••l for all partie. to·thi. proceeding by ••nding

.... by unit.d state. .ail, po.tage prepaid and correctly

addr••••d.

/

.-,

11IlIIE",,'Z4\MICIII••'
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I, Ashton Hardy, hereby certify that on this 14th day of
October, 1994, I caused to be mailed postage-prepaid, by u.s.
first class mail, a copy of the foregoing "Reply of Radiofone,
Inc." to the following:

*Chairman Reed Hundt
Federal Communications Comm.
1919 M Street, NW Room 814
Washington, DC 20554

*Commissioner James Quello
Federal Communications Comm.
1919 M Street, NW Room 802
Washington, DC 20554

*Commissioner Andrew Barrett
Federal Communications Comm.
1919 M Street, NW Room 826
Washington, DC 20554

*Commissioner Rachelle Chong
Federal Communications Comm.
1919 M Street, NW - Room 844
Washington, DC 20554

*Commissioner Susan Ness
Federal Communications Comm.
1919 M Street, NW - Room
832
Washington, DC 20554

*Regina Keeney, Chief
Private Radio Bureau
Federal Communications Comm.
Room 5002
2025 M Street, NW
Washington, DC 20554

*Ralph Haller, Deputy Chief
Private Radio Bureau
Federal Communications Comm.
Room 5002
2025 M Street, NW
Washington, DC 20554

* Via hand delivery

*Rosalind K. Allen, Deputy
Chief

Land Mobile and Microwave
Division

Private Radio Bureau
Federal Communications Comm.
Room 5202
2025 M Street, NW
Washington, DC 20554

*Gina Harrison
Rules Branch
Land Mobile and Microwave

Division
Private Radio Bureau
Federal Communications Comm.
Room 5202
2025 M Street, NW
Washington, DC 20554

*Julia Kogan
Rules Branch
Land Mobile and Microwave

Division
Private Radio Bureau
Federal Communications Comm.
Room 5202
2025 M Street, NW
Washington, DC 20554

Paul L. Zimmering
Willaim L. Geary, Jr.
Stephanie D. Shuler
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Wittmann & Hutchinson
546 Carondelet Street
New Orleans, LA 70130
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Room 246
1919 M Street, NW
Washington, DC 20554
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Brian A. Eddinston
Carolyn L. DeV1tis
Louis1ana Public Service Comm.
One American Place, Suite 1630
Baton Rouge, LA 70825

W. Bruce Hanks
President
Century Cellunet, Inc.
100 Century Park Drive
Monroe, LA 71203

Thomas Gutierrez
J. Justin McClure
Lukas, McGowan, Nace &
Gutierrez, Chartered

Suite 1200
1111 19th Street, NW
Washington, DC 20036

Michael Altschul
Randall S. Coleman
Andrea D. Williams
Cellular Telecommunications

Industry Association
Suite 200
1250 Connecticut Avenue
Washington, DC 20036

Leonard J. Kennedy
Laura H. Philli~s
Richard S. Denn1ng
Dow, Lohnes & Albertson
1255 23rd Street, NW
Washington, DC 20037

Joel H. Levy
William B. Wilhelm, Jr.
Cohn and Marks
Suite 600
1333 New Hampshire, Ave., NW
Washington, DC 20036

Mark J. Golden, Acting
President

Personal Communications Industry
Association

Suite 1100
1019 19th Street, NW
Washington, DC 20036

Douglas B. McFadden
McFadden, Evans & Sill
Suite 810
1627 Eye Street, NW
Washington, DC 20006

Thomas G. Henning
Vice President - General Counsel
Mercury Cellular Telephone Co.
P.O. Box 167
Sulphur, LA 70664

Sinclair Crenshaw
Mobiletel, Inc.
P.O. Box 188
Larose, LA 70373

Russell H. Fox
Susan H.R. Jones
Gardner, Carton Douglas
Suite 900, East Tower
1301 K Street, NW
Washington, DC 20005

Scott K. Morris
McCaw Cellular Communications
5400 Carillon Point
Kirland, WA 98033

Howard J. Symons
Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C.
Suite 900
701 Pennsylvania Avenue, NW
Washington, DC 20004

L. Andrew Tollin
Wilkinson, Barker, Knauer &
Quinn
1735 New York Avenue, NW
Washington, DC 20006
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William B. Barfield
1155 Peachtree Street, NE
Atlanta, GA 30309-3610

Charles P. Featherstun
David G. Richards
BellSouth Corporation
Suite 900
1133 21st Street, NW
Washington, DC 20036

Judith St. Ledger-Roty
James J. Freeman
Reed Smith Shaw & McClay
1200 18th Street, NW
Washington, DC 20036
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